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SUMMARY: According to Czech law, if a person who msvparticipating securities
that represent at least 90% of the company’s stegpéal, is entitled with the right to
request the transfer of the participating secwitened by the minority shareholders.
The decision of the general meeting of the companyhe transfer of the participating
securities to the principal shareholder must inelttte amount of the consideration that
must be paid to the minority shareholders. The nitynghareholders may request a
court to review the reasonableness of the condidara

The minority shareholders of a company domiciledhi@ Czech Republic brought an
action before the Czech courts in order to obtaimasonable consideration after having
been forced to deliver their shares to the prin@pareholder, a German company.
The Czech Supreme Court referred some questions fpreliminary ruling to the
Luxembourg Court. The questions were related witle interpretation, in the
framework of the case, of articles 5(1), 5(3) a@{22 of Regulation No 44/2001. The
Court of Luxembourg concludes that the action bhbvugy the minority shareholders
falls within the scope of article 22(2) of the R&gion (validity of the decisions of the
company’s organs), despite the fact that, accorthnGzech law, the judicial decision
would not affect the validity of the resolution gded by the general meeting.

The ruling opens the way to the creation of a dweébrum on corporate litigation
through an extensive interpretation of the exclisferum of article 22(2) of the
Regulation 44/2001 (24(2) in Regulation 1215/201R)is an example of judicial
activism that could pose some problems, problemtsate exposed in this commentary.
KEYWORDS: Brussels | Regulation. International gdgiction. Company law.
Exclusive jurisdiction.

[.INTRODUCTION

Czech law provides that the owner of at least 9G% @company’s share capital is
entitled to request the compulsory transfer oftaé company’s other participating
securities. The transfer will be decided by theegahmeeting of the company and that
decision must include the consideration that waéiteive the minority shareholders.
Minority shareholders have the right to request aurc for a reviewing of the

reasonableness of the consideration. The coursidacshall be binding on the majority
shareholder and the company; although the dectko@s not affect the validity of the

resolution of the general meeting. That the judiidecision does not affect the validity



of the decision derives clearly and expressly fasticle 183k of the Czech Commercial
Codé.

In 2006, the general meeting of a Czech compdihodeska plynarensRé&decided on
the compulsory transfer of all participating setiesi in that company to its principal
shareholder, E.ON, a German company. In January 8Qeral minority shareholders
of the company brought an action before a Czeciomagcourt requesting a review of
the reasonableness of the consideration decidéaebyeneral meeting of the company.
E.ON alleged the lack of jurisdiction of the Czexurts on the basis that the domicile
of the defendant was located in Germany. The regioourt rejected the objection on
the ground that article 6(1) of Regulation No 442Cconferred jurisdiction to the
Czech courts. Probably, this jurisdiction resulted from the tfabat the minority
shareholders not only would have sued the majatigreholder, E.ON, but also the
company, which obviously had its domicile in thee€lz Republic. That would enable
the jurisdiction also over E.ON on the ground ot thonnection between both
defendants. The decision of the regional court wpgealed to the High Court of
Prague, which maintained the competence of the [Czearts; but now on a different
basis, the exclusive jurisdiction forum in the raattf companies of article 22(2) of the
Regulation No 44/2001.

The order of the High Court of Prague was appebkfdre the Czech Constitutional
Court, who set aside the order and referred the lbask to the High Court. The Prague
High Court confirmed its jurisdiction; but no lonmgen the basis of article 22(2) of
Regulation No 44/2001, but from the special forumcompetence in contractual
matters (article 5.1a) of the Regulation). Thisisiea of the High Court of Prague was
appealed before the Supreme Court of the CzechbRepand this court refer some
questions to the European Union Court of Justiae afopreliminary ruling. These
questions refer to the projection on the casereftiprecepts of Regulation No 44/2001:
article 22(2) (exclusive jurisdiction in matters wélidity, nullity or dissolution of
companies and validity of the decisions of theigams), article 5(1) (jurisdiction in
contractual matters) and article 5(3) (jurisdiction non-contractual matters). The
answers to these questions offer the Court of Lupamy the opportunity to analyse

the rules of international jurisdiction in corpaanatters.

! See numbers.9 and 10 of the judgment.
2 See number 15 of the judgment.



For temporary reasons, the issues raised refeegl&tion No 44/2001; but given the
continuity between this and Regulation 1215/20&&,donclusions adopted by the court
will apply also to Regulation 1215/2012 (article§2), 7(1) and 7(2) respectively). In
any case, and as we shall see, the Court doesleatn the interpretation of article 5 of
the Regulation, because the answer to questiorredfto article 22 makes unnecessary
the consideration of the other questibns

First we will examine how the Luxembourg Court maerpreted article 22.2 of the
Regulation 44/2001 in this case, and after thawwiedeal with the consequences of

this judgment for the whole regulation of interoatl jurisdiction in corporate matters.

1. BROAD INTERPRETATION OF EXCLUSIVE JURISDICTION GROUNDS?

1. Exclusive jurisdiction and autonomous interpiieta

The questions referred to the European Union Caoludustice in this case show that
there are some doubts about the application afl@r22(2) of Regulation 44/2001 to an
action rose by the minority shareholders for reviefvthe reasonableness of the
consideration that the principal shareholder isumegl to pay to the minority
shareholders in the event of the compulsory transfeheir shares to that principal
shareholder. As is well known, the exclusive foramcompanies is limited, as far as
the decisions of the company’s organs are concetnethses in which the validity of
the decision is discussed. The wording of arti@€2? is clear and certainly it could
have been written in a different way. Thus, forrapée, it could have been established
that the exclusive jurisdiction embraced "the \#&fidand effectiveness" of the
resolutions of the organs of the company, which lddhave extended the exclusive
jurisdiction to cases in which the validity of tdecision is not questioned. However,
instead of that, the wording of article 22.2 of Riagjon 44/2001 restricts the scope of
application of the exclusive ground of jurisdictitmthe litigation related to validity of
the decisions of the company’s organs. That impled those cases related with the
decisions of the company’s organs, but in whidls ot in question the validity of the
decision, are not covered by article 22(2) of Retjoh Brussels®|

% See number 46 of the judgment.
* See number 46 of the judgment.



The wording of article 22(2) of Regulation No 44020does not, therefore, support
exclusive jurisdiction of the courts of the compangomicile in all cases in which a
decision adopted by a body of the company may feetad by the decision that ends
up being issued; only those cases in which thelwlof the decision is considered are
included in the wording of article 22(2) of the Bsels | Regulation. It must also be
added that, in principle, exclusive jurisdictiordfms must be interpreted strictlyA
restrictive interpretation can pose difficulties timose cases in which is intended to
exclude assumptions that fall within the literalanimg of the article; but it should not
present these difficulties when the question thietea is whether the precept can be
applied to assumptions that do not fall withinlitsral meaning. In principle, if the rule
IS one of strict interpretation, a negative respaiessuch an extensive application of the
rule is obliged. In the decision we are commenting, however, therCof Luxembourg
concludes that it is necessary to adopt an extensiterpretation of article 22.2 of
Regulation 44/2001.

That we are facing an extensive interpretation seelear in light of the provisions of
article 183k (3), (4) and (5) of the law that ap@® the Czech Commercial Cdde
These articles establish that "(3) A court decisgranting the right to a different
amount of consideration shall be binding on theamiy shareholder and the company
as regards the basis of the right granted, as agllis-a-vis the other owners of
participating securities... (4) A finding that thenstderation is unreasonable shall not
render the resolution of the general meeting adbpteler Paragraph 183i(1) invalid.
(5) An application under Paragraph 131 to haveréselution of the general meeting
declared invalid may not be based on the unreasemeds of the consideration”. It is
expressly stated that the judicial decision willt radfect the validity of the social
decision, so it does not seem doubtful, in prirgiphat we are not facing an assumption
that may be included in the case of article 22{2Zhe Regulation.

The Court of Luxembourg, however, arrives at anotoaclusion, despite the fact that
it realizes that according “to a literal interpteta of the wording or Article 22(2) of

Regulation N° 44/2001, it is by no means certaat #uch an action comes within the

® See number 27 of the judgment: “Those rules otisband exclusive jurisdiction must accordingly be
interpreted strictly”.

® See number 27 of the judgment: “As the provisiohArticle 22 of Regulation No 44/2001 introduce an
exception to the general rule governing the attidou of jurisdiction, they must not be given an
interpretation broader than that which is requisgdheir objective”.

" See number 10 of the judgment.



scope of that provisiofi” How does the Luxembourg Court elude this obstatie
wording of Article 22(2) of Regulation Brussels Resorting to the autonomous
interpretation of the provisions of the Regulafidhat is, an interpretation that does not
depend on the domestic law of the Member StdtesTaking this autonomous
interpretation as point of departure, the CourtLakembourg asserts that although
Czech law provides that the judicial decision oW compensation does not affect the
validity of the resolution adopted by the generakting, in fact, the court examines the
partial validity of the company’s resolution, singecould fix an amount for the
compensation other than the one decided by theraemeeeting. Probably, this
approach of the Luxembourg Court to article 22(R)Regulation 44/2001 deserves

some nuances.

2. Autonomous interpretation of the Regulation aurdpean reinterpretation of

domestic law?

It is doubtful that the autonomous interpretatidnttee Regulation could lead to the
result set out in this decision. Autonomous intetation implies that the concepts used
by EU law must be applied by reference to the Ragul’'s scheme and purpose,
without taking into consideration the categorieslomestic law of the Member States.
According to that, for example, the concept "vajitiof art. 22(2) of Regulation No
44/2001, that cannot be interpreted or appliecedsffitly in each of the Member States,
must be understood in the framework of the Reguiaéind considering its aim. If we
follow this approach the sense of “validity” wilelithe same in any Member State.

It seems, however, that there are no difficultiedlos point. The meaning of "validity"
is not in question in the case we are commentimg, l@d not even what a partial or a
total (in)validity is. The validity -we will riskd try an approximation to the concept-
will imply the maintenance of the decision in tlegadl world, the preservation of that

resolution discarding the existence of some kinglioé that would cause that it had to

8 See number 24 of the judgment.

° See number 25 of the judgment.

19 See number 34 of the judgment: “In the presemsecavhile it is true that, under Czech law,
proceedings such as those at issue in the mair@idotys may not lead formally to a decision whiak h
the effect of invalidating a resolution of the gexleassembly of a company concerning the compulsory
transfer of the minority shareholders’ shares iat thompany to the majority shareholder, the fact
nonetheless remains that, in accordance with theirements of the autonomous interpretation and
uniform application of the provisions of Regulatido 44/2001, the scope of Article 22(2) thereofreztn
depend on the choices made in national law by Mer8taes or vary depending on them”.



be expelled from the legal system. In the caser@e@nsidering, this “expelling” of the
resolution adopted by the general meeting of th@czcompany has not been
considered.

On the other hand, a valid resolution adopted withany vice, could be rendered
ineffective because, for example, the same body hlaa issued the first decision
modifies it; or another body, person, authoritycourt approves another resolution that
prevails over the first one. For example, if thetabof directors agrees to transfer the
company's domicile, but the general meeting of et@lders does not ratify this
agreement; the decision of the board of directatsbe ineffective, but this does not
mean that it has not been correctly adopted angl tinerefore, it must be considered
valid.

In the case at hand, it seems, in the light oftdm®r of Czech law, that we are not
dealing with a case of invalidity of the resolution the price of the shares that the
minority shareholders are compelled to transfert before the prevalence of the
judicial criterion over the general meeting’s oasg far as the determination of that price
is concerned. That is, the proceedings before dlet€ do not imply a revision of the
criterion adopted by the general meeting; but uest a new calculation from the
courts, calculation that is supposed to prevailraie company, but without implying,
as expressly stated in Czech law, that the resolusi considered invalid or incorrectly
adopted.

The distinction is not a trivial one. The Czech laauld have followed a different
approach, an approach that would imply a revisibthe resolution adopted by the
general meeting, a revision based on the sameiariieed by the company’s body and
with the result of the nullity of the decision, thecessity of a new resolution adopted
by the general meeting or the substitution of tbeision of the general meeting for that
of the court. In this case it could be even possilcompany’s liability based on the
incorrectness of the resolution. But this is net @ipproach of Czech law.

In fact, the Czech legislation reproduced in thégment of the EU Court does not
mean that there is an obligation on the part ofcthapany to set a "reasonable” price.
The art. 183i.3 of the law that approves the CZ&éommercial Code provides only that
the decision of the general meeting by which thadfer of shares is agreed shall set the
amount of the consideration; but it does not in@i¢hat a "reasonable” amount should
be set, which makes sense if one thinks that swgceion can be framed in a context

in which, given the circumstances, it is approgritd pay minority shareholders a



higher or lower price than the price which wouldrbasonable in objective terms. If the
minority shareholders agree with the decision aelbpthere would be no macule in
relation to the general meeting’s resolution, hosvaurational the compensation could
result in objective terms. The Court of Luxemboungwever, is unaware of this and
maintains that the general meeting had the obtigat set a reasonable considerdtipn
despite the Czech regulation reproduced in the meg does not include that
obligation.

It is "reasonable”, however, for the Luxembourg @€do introduce this assessment
because otherwise there would be no basis for densg that the judicial decision
affects the validity of the general meeting’s resioh. If, as seems to come from Czech
law, the decision of the shareholders' meeting taedjudicial decision are based on
different parameters, it would be meaningless tontaa that the judicial decision
affects the validity of the social decision andwasshall see, the Court of Justice had
special interest in considering that the case wasred by article 22(2) of Regulation
No 44/2001.

Additionally, it could be argued that in this deecis the Court is going beyond the
autonomous interpretation. This autonomous intéatioe implies that the concepts of
EU law must be interpreted independently of the estio law of the Member States;
but in this judgment this autonomous interpretat®mvoked to reinterpret Czech law.
That is, the Court maintains that despite the thett in Czech law it is clearly
established that the judicial decision on the radity of the consideration does not
affect the validity of the resolution adopted bg tompany’s general meeting, actually
this affection to the validity does exist. Propertiie Court does not interpret the
concept of "validity" but maintains that the Czeelgulation implies a questioning of
the validity of the decisid. From the autonomous interpretation of European e
have moved on to the European interpretation obnak law.

It is true that the Luxembourg Court could havecheal this same result following
another way: maintaining that the concept "valitiof article 22(2) of Regulation

44/2001 should be interpreted as any affectation amdy to the decision of the

» See number 37 of the judgment.

121t is pretty clear number 37 of the judgment: “Shin those circumstances, a court hearing such an
application for review must examine the validitysoflecision of an organ of a company in so fahas t
decision concerns the determination of the amo@ihe consideration, decide whether that amount is
reasonable and, where necessary, annul that dedisibat respect and determine a different amotint
consideration”. As we have seen, Czech law expresates that the judicial decision shall not reritie
resolution of the general meeting invalid. Thati¢iel decision will be no basis for a declaratioh o
nullity of the general meeting’s resolution.



company’s organs, but also to the content of tlkatsibn. If the Court of Justice would
have decided to follow this approach it could h&een possible to maintain that the
case we are dealing with enters within the scopartidle 22(2). The resolution of the
general meeting is not affected by the judicialisiea, as we has just seen; but the
content of the resolution, the compensation, ctaldnodified by the judicial decision,
so, if “validity” could be understood as includiagy affection to the matters regulated
by the decision, then it would be possible to adhmtt article 22(2) of Regulation No
44/2001 would cover the case we are commentings @pproach would arrive at the
same result but avoiding the “invasion” of Czecl.l&nyway, that line of reasoning
presents two problems.

The first one is that, as we have seen, exclusitgdiction grounds of jurisdiction must
be interpreted strictly, so a reading of "validitg"the way we has just explained would
imply an application beyond the wording of the @etj and for this reason, difficult to
reconcile with the maintenance of the criterionstiict interpretation of the precept.
Instead, as we have seen, it has been preferrkdefo the term "validity” intact and
transfer the problem to Czech law.

Secondly, the inclusion of the content of the nesoh of the organ of the company in
an exclusive forum would contradict the doctringé et in theHasset and Doherty
judgment® in which the EU Court specified that it was nassgible to interpret all
litigation related to a decision adopted by an nrgha company as being included in
the exclusive ground of jurisdictith If we follow this interpretation, it would result
that the only article applicable to disputes in ehbne of the parties is a company
would be article 22(2) of Regulation 44/200.

Thus, the Court of Luxembourg tries another apgro#ite autonomous interpretation
of the Regulation is used to reinterpret the Czeéamestic law in a way that makes

possible to apply article 22(2) of Brussels | Ragjoh without extending the wording

13 EUCJ (First Chamber) of 2 October 2008, C-372Kigple Hasset and South Eastern Health Board
and others See number 23 of the judgment: “if all disputesoiving a decision by an organ of a
company had to be treated as coming within theesodpoint 2 of Article 22 of Regulation No 44/2Q01
that would in reality mean that all legal actiomeumght against a company —whether in matters ngjat

a contract, or to tort or delict, or any other mattwould almost always come within the jurisdiatiof
the courts of the Member State in which the compaasyit seat”.

4 See EUCJ (Third Chamber) of 12 May 2011, C-144Bkiiner Verkehrsbetriebe (BVG), Anstalt des
offentlichen Rechts and JPMorgan Chase Bank NAnl&tat Branch In this decision, the Court of
Luxembourg denied that when a Company plead aslempmary issue that the decision of tis organg tha
led to the conclusion of a contract or to the penfince of an allegedly harmful act are invalid,ttha
confers exclusive jurisdiction upon the courts vehéhe Company has its seat (number 34 of the
judgment).



of the article. | am not sure whether this couldcbasidered as correct from a formal
point of view, but in any case, this option is gk to a certain conception of
competence regulation in corporate matters. We wilhmine it in the following

epigraph.

[11. INTERNATIONAL JURISDICTION AND LITIGATION IN CORPORATE
MATTERS

1. A specific basis of jurisdiction for internakgutes within companies?

In Regulation No 44/2001 the only specific forumciorporate issues is article 22(2).
Excluding the cases of exclusive jurisdiction ingard to validity, nullity and
dissolution of companies; as well as the validitydecisions adopted by their organs,
the criteria of competence are the general ones;ish the domicile of the defendant,
the forum connexitatisand also the basis of jurisdiction derived frone tparty
autonomy. It is also possible to explore the appiin of the rules of jurisdiction for
contracts and torts. The forum based on the partgnamy is especially important,
since more than twenty years ago has been adntitéeedossibility of including in the
bylaws of the company clauses designating the ctenpecourts for the disputes
between the company and their shareholders. Thd kif clauses favours legal
certainty”. We will have to go back to this idea later.

Beyond these criteria, therefore, there is no $gefdrum for internal disputes within
companies. The legislator did not opt for this gubs/ neither in the Brussels
Convention nor in Regulation No 44/2001 nor in Ratian No 1215/2012. It is not,
either, something strange, since there are otlhevamet issues that lack a specific forum
in these instruments. Thus, for example, disputesr geal rights over movable
property.

This situation does not satisfy either Advocate &@ah Whatelet or the Court of
Luxembourg. Both of them criticized (in the Opiniatelivered by the Advocate
General and in the Judgment) the absence of thisffoThe Advocate General is clear:

"The present request for a preliminary ruling highis a structural problem of

1> See EUCJ de 10 de marzo de 1992, C-2148%¢ell Duffryn plc y Wolfgang Petereit



Regulation No 44/2001 (which continues to existami@egulation (EU) No 1215/2012
of the European Parliament and of the Council ob&2ember 2012 on jurisdiction and
the recognition and enforcement of judgments inl ed commercial matters, namely
the absence of a basis of jurisdiction dedicatethéoresolution of internal disputes
within companies, such as disputes between shaletsoand directors or between the
company and its directors®. The Advocate General develops this assertiorhén t
Opinion and finally proposes to abandon “a striotl #rmalistic interpretation of its
wording” (the wording of article 22(2) of Regulatiat4/2001}" and to move on to
more flexible interpretation that would transforiistarticle 22(2) in a specific ground
of jurisdiction for internal disputes within compest®. The justification for this change
is that the courts of the State of the companysidide are the best placed to resolve
the internal disputes within the compahy The Advocate General thinks that this
interpretation does not harm the objective of feeability pursued by Brussels |
Regulation “since the shareholders in a compargeaally the principal shareholder,
can easily foresee that the courts for the comparsgat will be the courts with
jurisdiction to decide any internal dispute withiire company?™.

The Judgment follows also this reasoning. Thustildishes that the subject matter of
the litigation has a close connection with the t®of the domicile of the compaflya
link that is reinforced by the fact that the resiolns adopted were based on the
provisions of the law of the State of the compamggistered office, and that this same
law is the one that will be applied in the litigati before the court For all these
reasons, the Czech courts, the courts of the coyrgpdomicile, are the best placed to
resolve the issue. This interpretation also fat#i$ a sound administration of jusfite

and it is consistent with the objectives of preatiiity and legal certain®y. Here the

16 See number 21 of the Opinion.

" See number 32 of the Opinion.

8 See number 36 of the Opinion: “For those reasarmnkider that the present case gives the Court an
opportunity to clarify the applicability of Articl@2(2) of Regulation No 44/2001 to internal dispute
within companies. | propose that it should be jmteted as meaning that those disputes, in particula
those between a principal shareholder and the itynsinareholders in a Company in the context of a
squeeze-out, fall within its scope”

19 See numbers 32 and 33 of the Opinion.

%0 See number 35 of the Opinion.

L See number 39 of the Judgment.

2 See numbers. 40 and 41 of the Judgment.

%3 See number 42 of the Judgment.

4 See number 43 of the Judgment.
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Judgment relays expressly in the Opinion of the de@e General. To round up the
argument, the Judgment indicates that the generalmf of the domicile of the
defendant is not appropriate in this case sinogayy change during the existence of the

company®.

2. Specific ground of jurisdiction for internal diges within companies, general forum

and party autonomy

According to what we have seen in the last epigrdpl Court of Justice tried to
resolve the problems derived of the lack of a dmefwrum for corporate issues. The
Court interpreted article 22(2) of Regulation 4420n a broad sense, transforming it
in something close to a ground of jurisdiction fioternal disputes within companies.
The idea of a interpretation beyond the articletgding is clear in the Opinion of the
Advocate General; and not so clear in the Judgnientthe final result is that article
22(2) will cover cases in which the validity of oagtions adopted by a company’s
organ are not in question, at least from a forrtialigerspective. So we are facing a
clear judicial activism that could be object of soariticism.

First, in the Opinion of the Advocate General andthe Judgment we find some
assertions that deserve a comment. Thus, for exartid Opinion states that a "strict
and formalistic” interpretation of the wording atiele 22(2) should be abandoned. In
short, that the article has to be applied beyondtvik literal content allows. | think that
it is not advisable to make the rules say sometldiffierent from their wording.
Usually, it is quite complicated to understand thi#erent meanings that fit in the
wording, so it is not a good idea to make even nddifecult the application including
meanings that are beyond that wording. In additfollpwing this approach implies
harming predictability. What can be expected ispply the rules according with their
wording. The Opinion delivered by the Advocate Gahm this case maintains that the
shareholders can foresee that the disputes reltedhe functioning of the company
should be resolved in the State where the compasyite domicile; but it could be

asked: what is the basis of this forecast? If veaia® that the wording does not support

% See number 43 of the Judgment, with a referenceutober 35 of the Opinion of the Advocate
General.
%6 See number 44 of the Judgment.
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this interpretation of the rulé what elements will the shareholder take into antdo
make this forecast? Is not the wording of the ralesbasis on which predictability is
based? Of course, when the wording is ambiguous [tossible to consider all the
different meanings of the wording, but in no case foreseeable what falls outside the
wording.

Secondly. The Court of Justice bases the jurisdictf the courts of the company's
domicile on arguments that are not usually usegdsigication for a specific ground of
jurisdiction. Thus, the application of Czech lawth@ case (which is taken for granted
although there is no specific justification for tthepplication) or the existence of a
"close link" between the litigation and the Czedrts, “close link” derived from the
circumstance that the company was established @clCRepublic.

It is true, as the Court reminds us, that the cotiore between the company and the
State of its domicile justifies the exclusive jaliigtion of the courts of such domicile in
disputes relating to the validity, nullity or disston of the company and those that
deal with the validity of the resolutions adoptedtbe company’s organs; but there is
no argument that justify that this connection stidag¢ used also for other issues related
with the functioning of the company. In any casese arguments in the Opinion of the
Advocate General and in the Judgment should hawves dmk with the wording of the
Regulation. It would be necessary some anchorinthéntext in order to avoid the
impression that we are facing a pure exercisedi€jal decisionism.

Finally, the Court of Luxembourg introduces a spediasis of jurisdiction for internal
disputes within companies through article 22(2Refulation 44/2001. So, as this is an
exclusive ground for jurisdiction it is necessaof anly to justify that the issue presents
a meaningful link with the forum, but also thateaftative forums should not be
considered. For this reason we must consider tlagiaeship of this forum with the
ground of jurisdiction based on the defendant’s @denand with the party autonomy.
As we are going to see, the Judgment considerdirgteproblem (the relationship
between the specific forum for internal disputeshimi companies) but there is no
reference to the other question.

For sure, there is something we are missing inddwsion. In a case like this, usually
the action for a review of the compensation woutdaldressed not only against the
principal shareholder but also against the compAsythe company has its seat in the

" See number 22 of the Opinion.
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Czech Republic, théorum coneexitatiof article 6(1) of Regulation 44/2001 would
allow that the courts of the Czech Republic wowdénjurisdiction to decide the issue.
The judgment does not explain the reasons for pasidering this article 6(1) and
finally only article 22(2) has been used to justife jurisdiction of the Czech courts
and, as we have just seen, that implies that tbengk of jurisdiction based in the
defendant’s domicile must be excluded, and throtsproblem-free.

If we assume the convenience of a modificationhaf Brussels | Regulation in the
sense of including a special jurisdiction for imi@r disputes within a company, this
forum should not, initially, exclude the generaluim of the domicile of the defendant.
It seems that since the Court cannot create suspeaial forum the only way to
establish in this case the jurisdiction of the @zeourts is article 22(2) of Regulation
No 44/2001. As this article establishes an exckigikound of jurisdiction is necessary
to justify the inadequacy of the forum of the defent’'s domicile. | think that the
reasons provided to justify that this forum is adequate are not convincing enough
The Court of Justice affirms that the courts of deenicile of the defendant are not the
best placed to hear the case and reédamd that, as we have seen, the forum of the
defendants domicile is not the most foreseeabk@ndanto consideration that the main
shareholder of the company can change during itstemce. Actually, these
circumstances - foreseeability and connectionécctise - would be more appropriate to
justify a special forum based on the matter of ¢hse, than to deny relevance to a
general forum such as the domicile of the defendant

This kind of forum (the general forum) is not jéistl by the connection with the case,
but for procedural reasons (the claimant must Wolkhe defendantactor sequitur
forum rej) ?°. Additionally, foreseeability does not seem toameargument against the
defendant’s domicile forum. In fact, it is expectidt the courts of the defendant’s
domicile had jurisdiction to decide the disputeisTjurisdiction will also facilitate the
execution of the decision.

If the intention is to justify an exclusive ground jurisdiction would be necessary to
explain that the jurisdiction of courts others thha courts of the company’s domicile

will cause some kind of inconvenience. These problecould be linked to the

8 See number 34 of the Opinion.

# See, J. KropholletEuropaisches Zivilprogeecht Heidelberg, Recht und Wirtschaft, 72 ed. 2002, p.
113; P. Vlas, “General Provisions”, in U. MagnusiPakowski (eds.)Brussels | RegulatignMunich,
Sellier, 2007, pp. 69-77, p. 71; P. Makowski, in. Rauscher (ed.)Européischez Zivilprozess- und
Kollisionsrecht EuZPR/EulPR Kommentavlunich, Sellier, 2011, p. 173. Only by way of egtion
could be refused the jurisdiction of the courtshaf defendant’s domicilef, P. Vlas,loc. cit).
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execution of the decision issued (as it happertharncase of the exclusive jurisdiction
on rightsin rem in immovable property) or to the respect of theeseignty of the
countries (as in the case of the exclusive jurtgahicin proceedings concerned with the
enforcement of judgmentd) Does the EU Court of Justice think that thesesars
justify the exclusive ground of jurisdiction forternal disputes within companies and
for these reasons is not adequate to maintairh&set cases the basis of jurisdiction of
the defendant’s domicile? It seems so, even irabisence of an indication in this regard
by the European legislator.

The approach of the Luxembourg Court not only doegond the wording of the rule,
as explicitly stated by the Advocate General; sbahcurs in certain contradiction with
previous decisions of the court itself. Specifizathe one that held that it was possible
to conclude choice of court agreements in relatmthe litigation that arises between
the company and its shareholders, when they wetegadén their condition of
shareholders. The aforementionedwell Duffrynjudgment® established that it was
possible to include in the statutes of accompamytdid by shares a clause conferring
jurisdiction on a court of a Member State to seliiputes between the company and its
shareholder€. | do not believe that it raises many doubts thatdisputes referred to in
thePowell Duffrynjudgment were internal disputes within the compdnyhat case the
action introduced was aimed to obtain from the elhalder the payment of the amounts
due in respect to the increase in capital of thepany and the recovery of dividends
wrongly paid®.

Taking into consideration what the Court of Luxemigpmaintains in the judgment we
are commenting here, the disputesPiowell Duffrynwould be considered as issues
covered by article 22(2) and as a consequencehtieecof court would not be possible
since, as is known, the choice of court agreenmemetsiot admissible in matters covered

by an exclusive ground of jurisdictith Certainly, on that moment this question was

% The justification of an exclusive ground of juiistibn derives not only from the connection of tase
with the forum, but also from sovereignty reasddsNlankowski, en Th. Rauscher (e@. cit, p. 469)
or from the nature of the matter in dispute (L.Ld®ma Pinheiro, in U. Magnus/P. Mankowski (edsy,
cit., p. 348).

31 Seesuprafootnote number 15.

%2 See number 3 of théid. number 3 of the ruling in the Judgméwell Duffryn “The requirement that
a dispute arise in connection with a particularalegglationship within the meaning of Article 17 is
satisfied if the clause conferring jurisdiction tained in the statutes of a Company may be intergras
referring to the disputes between the Company @rghareholders as such”.

% See number 2 of the judgmetwell Duffryn

% See G.A.L. Droz,Compétence judiciaire et effets des jugements daridarché CommunParis,
Dalloz, 1972, p. 127.
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not raised, since no one seemed to assume thgtilitn in corporate matters could
constitute the subject of an exclusive forum; Inet generalization of the doctrine given
on the E.ON Czech Holding AGudgment would imply that the companies bylaws
could no longer be used to determine the compé&bemin for internal litigation within
companies.

It is true that, as long as the clauses of choiceoart agreements in the statutes of
companies will usually confer jurisdiction to theucts of the domicile of the company,
the election will lead us to the “new” exclusiveognd of jurisdiction for company
litigation: the company’s domicile; but we can rail to take into account that the
determination of the domicile will be made in eaShate in accordance with its
domestic law”, which could imply that several States consides tompany as
simultaneously domiciled in each one of them. litrise that the case law of the
Luxembourg Court on freedom of establishment of ganies could be projected on
this issue, limiting this reference to the domektie and obliging in intra-community
cases to consider that the company is domicilatienterritory of the State in which it
has been incorporaté&d However, this solution could be subject to nuandepending
on the matters dealt with, so it could not be rwdatithat in internal disputes within the
company, courts of different Member States coulmintljurisdiction to resolve the
controversy; all of them applying the ground ofigdiction of article 22(2¥". In these
cases the choice of court in the company bylawsddca&liminate or reduce the
uncertainties that would be derived from this nmligity of forums. Maybe
unfortunately, the doctrine contained in the judgtrad 7 March 2018 will difficult this
election, because, as we have seen, this choiderwi cannot be used in matters

covered by the exclusive grounds of jurisdicifon
[V.CONCLUSION

The absence in the Brussels | Regulation of a Bpdiasis of jurisdiction dedicated to

the resolution of internal disputes within companies per perceived by the

% Article 22(2)in fine of Regulation No 44/2001: “In order to determihattseat, the court shall apply its
rules of private international law”. The wordingRegulation 1215/2012 is the same.

% Thast is the proposal of A. Espiniella MenéndeBerspectiva judicial de la libertad de
establecimiento”, in R. Arenas Garcia/C. Gorriz &€np. Miquel Rodriguez (coords.).a
internacionalizacion del Derecho de sociedadgarcelona, Atelier, 2010, pp. 129-155, pp. 134:13

*" Ibidem pp. 139-143.

¥ See article 23(5) of Regulation No 44/2001 anitler5(4) of Regulation No 1215/2012.
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Luxembourg Court as a problem. The judgment of 7dM2018 has allowed the Court
to move towards the construction of that forum tigto a "broad" interpretation of the
exclusive ground of jurisdiction for the validitpullity and dissolution of companies
and the validity of the decisions of their organkis broad interpretation is very clear
in the Opinion of the Advocate General, but thegmént opts for a more "discreet”
approach that, however, ends up leading to a rpikation of the domestic law of the
national court. It is doubtful whether this “Eur@pereinterpretation” of national law is
justified according to an autonomous interpretatibthe European law.

This broad interpretation could challenge the gdmbtyi of introducing clauses of

election of the court in the statutes of the congrEgnso, in some way this decision
affects the doctrine establishedRowell Duffryn

This ruling confirms, therefore, the "quasi-legisia" nature of the Court of

Luxembourg, which on this occasion expresses Atalbe¢he Opinion of the Advocate

General - its purpose of correcting those "defetttat could be found in European Law.
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